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Public Perspectives on Judges’ Reasons for Sentence 
 
 
 

In their sentencing remarks, judges aspire to make their reasoning accessible and 
appropriately acknowledge victim impact. This article reports on the findings of the 
National Jury Sentencing Study in relation to the views of empanelled and 
unempanelled jurors about judges’ sentencing remarks in a sample of sex and other 
violent offence cases. It found that most respondents endorsed the clarity and 
persuasiveness of the judges’ reasons and there was a relationship between 
perceptions of the appropriateness of the sentence and the clarity and persuasiveness 
of reasons. However, there was less agreement in relation to questions about victim 
impact, perceived victim vindication and balancing victim and offender issues, with 
significant differences between empanelled and unempanelled jurors. It is argued that 
making sentencing remarks more accessible to jurors and the general public has the 
potential to improve public confidence in sentencing generally – particularly in sex 
offence cases, where it is most lacking.   

 
 
INTRODUCTION 
 
How clear and persuasive are judges’ reasons for sentence? Do they sufficiently 
acknowledge the victim? Exploring these two questions from a lay perspective relates to 
two aspects of the public’s perceptions of sentencing: first, that sentencing lacks coherence 
and is neither transparent nor accountable outside an elite group1 and, secondly, that it 
pays insufficient attention to the effects of the crime on the victim. For at least three 
decades, the criminal justice system has made some attempt to address these perceptions, 
including through acknowledgment of the need for sentencing reasons to be accessible to 
an audience which includes the public and by accommodating the justice needs of victims 
via reform to the processes of the criminal justice system in sex offence cases in particular, 
including at the sentencing phase of proceedings.  
 
This article reports on the findings of the National Jury Sentencing Study in Australia, which, 
in exploring public perceptions of sentences in sex offence cases, also asked jurors and 
other lay members of the public specific questions about judges’ reasons for sentence. It 
considers a lay perspective on how clear and persuasive judges’ reasons for sentence are 
and whether they sufficiently acknowledge the victim. The article begins with a discussion of 
the obligation to explain the reasons for sentence and the benefits of acknowledging victims 
and victim harm in those reasons. This is followed by an explanation of the method used in 
the present study and then a discussion of the results and their implications for judicial 
practice.  
 
 

 
1 See, for example, Freiberg A and Gelb K, Penal Populism, Sentencing Councils and Sentencing Policy (Hawkins 
Press, 2008). 
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The Obligation to Give Reasons 
 
In Makarian v The Queen,2 Gleeson CJ, Gummow and Hayne JJ stated: “The law strongly 
favours transparency. Accessible reasoning is necessary in the interests of victims, of the 
parties, appeal courts and the public”. From the point of view of the immediate parties, 
namely, the offender and the prosecution, the obligation to give reasons is a matter of 
procedural justice. An offender has the right to know why they have received a particular 
sentence. It also enables them to see the extent to which arguments on the plea have been 
taken into consideration in reaching the judge’s decision. The better the explanation, the 
more likely it is to be accepted. And revealing the reasons allows an appeal court to 
consider whether or not the decision is erroneous. Providing reasons also promotes good 
decision-making, because decision-makers who know that their reasons and decisions are 
open to scrutiny are more likely to make reasonable decisions.3 In addition, reasons helps to 
promote consistency in sentencing, by enabling interested persons to ascertain the basis 
upon which similar cases may be decided in the future.4  
 
As part of the broader communicative exercise, reasons provide “an explanation of and 
information about the sentence for the benefit of those in other quarters who may have or 
may be expected to have a legitimate interest in it”,5 including victims, their friends and 
family, the media and the public generally. Legislative sentencing provisions recognise the 
public as an important audience, through statements indicating that one of the purposes of 
sentencing is to promote public understanding of sentencing practices and procedures.6 
Promoting public understanding of sentencing is valued, because research has shown that 
public confidence in the criminal justice system is influenced by what the public knows 
about sentencing.7 Moreover, myths and misconceptions about it abound.8 For this reason, 
there have been moves to make sentencing reasons more readily available to the public and 
for their content to be made more accessible to a lay audience. This is underpinned by an 
expectation that public confidence in courts and the criminal justice system will increase by 
improving understanding of how judges reach their decisions. Moreover, as the purposes of 
sentencing include general deterrence and denunciation, sentencing remarks are used to 
‘send a message’ to others to refrain from the same or similar behaviour and to educate the 
public and offenders as to appropriate moral values.9  
 
While the normative influence of communication in sentencing remarks on shaping 
attitudes is speculative, the authority of the judicial office can at least provide support for 
pro-social attitudes and behaviour. The focus of this article, however, is on the potential of 

 
2 (2005) 228 CLR 357 [39]. See also R v Koumis (2008) 18 VR 434 [62].  
3 Freiberg A, Fox and Freiberg’s Sentencing: State and Federal Law in Victoria (Lawbook Co, 3rd ed, 2014) 192, 
citing The Hon M Gleeson AC, “Judicial Accountability” (1995) 2 The Judicial Review 117, 122.  
4 Freiberg, n 3, 192-193, citing Australian Law Reform Commission, Same Crime, Same Time: Sentencing of 
Federal Offenders, Report No 103 (2006) [19.2].  
5 DPP v Suckling [1999] VSCA 190 [5].  
6 See, for example, Sentencing Act 1991 (Vic) s 1(d)(v).  
7 See, for example, Lynne Roberts and David Indermaur, “Predicting Punitive Attitudes in Australia” (2007) 14 
Psychiatry, Psychology and Law 56.  
8 Gelb K, More Myths and Misconceptions (Victorian Sentencing Advisory Council, 2008). 
9 Australian Law Reform Commission, n 4, 139.  
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sentencing remarks to inform the public of the reasoning process behind the imposition of a 
sentence and, in turn, increase confidence in the criminal justice system and sentencing. 
  
 
The Benefits of Judicial Acknowledgment of Victim Harm 
 
Greater attention to the justice needs of victims has seen procedural developments, such as 
the use of victim impact statements and an awareness of the therapeutic benefits to victims 
of judicial acknowledgment of the harm suffered by victims of crime. This has the potential 
to address victims’ needs for validation (i.e., affirmation that the victim is believed) and 
vindication (i.e., recognition that what happened to the victim was wrong).10 Justice 
professionals and victims agree that victims can derive therapeutic benefits from judicial 
acknowledgment. A recent study of judges’ sentencing remarks and victims’ perspectives on 
these remarks in sex offence cases showed that both the degree of acknowledgment of 
victim harm and victims’ responses to that acknowledgment vary.11 Building on this, the 
present research seeks a lay perspective on the extent of acknowledgment of victim impact 
and likely victim vindication, as well as whether the sentencing reasons strike a balance 
between the justice needs of the offender(s) and victim(s).  
 
A common criticism of judicial sentencing is not only that sentences are too lenient, but also 
that judges place too much focus on mitigating factors that whittle away the offender’s 
sentence, at the expense of emphasising offence-related factors and victim impact. This is 
particularly so in cases of sexual offences.12 While the cases that attract the greatest media 
criticism are isolated, in comparison with the number of sex offenders sentenced, the 
publicity they attract can leave lasting impressions.13 Moreover, just as the #MeToo 
Movement has spread around the world, the claim that an inappropriately lenient sentence 
for a sexual offence sends a message to victims that it is not worth trying to go through the 
criminal justice system is one that circulates internationally.14  

 
10 Judith Lewis Herman, “Justice From the Victim’s Perspective” (2005) 11 Violence Against Women 571; K 
Daly, ““Reconceptualizing Sexual Victimization and Justice”: in I Vanfraechem et al (eds), Justice for Victims: 
Perspectives on Rights, Transition and Reconciliation (Routledge, 2014) 388; Nicole Bluett-Boyd and Bianca 
Fileborn, Victim/Survivor-Focused Justice Responses and Reforms to Criminal Court Practice (Australian 
Institute of Family Studies, 2014). 
11 Rhiannon Davies, Stories of Pervasive Uncertainty: A Victim-focused Analysis of Victim Impact Statements 
and Sentencing in Sexual Offence Cases (PhD Thesis, University of Tasmania, 2017).  
12 See for example Keith Soothill et al, “Judges, the Media and Rape” (1990) 17 Journal of Law & Society 211-
233 for a survey of media reports of judges’ comments in rape cases in Britain conducted in response to 
widespread media criticism of judges. As predicted by the authors, widespread coverage of headline cases has 
continued. For a recent Tasmanian example see Amber Wilson, “Fury mounts over Judge’s Sentencing 
Remarks” The Mercury, 4 November, 2019, 6.  
13 While made in the context of summing-up, rather than in sentencing, the comment that “rougher than usual 
handling” may be used by a man to secure consent to sex from his wife made by Bollen J in the case of R v 
Johns (Unreported, Supreme Court, South Australia, 26 August 1992) is still raised to demonstrate sexist 
judicial attitudes, e.g. Joanne Conaghan, “Book Review: Ngaire Naffine, Criminal Law and the Man Problem 
(Hart Publishing, 2019)” (2020) 28 Feminist Legal Studies; and see Judicial Commission of New South Wales, 
Equality Before the Law Bench Book, 7305, which still refers to this case.  
14 The Stanford University case of Brock Turner is an example. For an examination of the media role in this 
case, see Michael Vitello, “Brock Turner: Sorting Through the Noise” (2018) 49 McGeorge Law Review 631. This 
and related issues are explored by the victim in that case in her memoir: Chanel Miller, Know My Name (2019). 
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However, explaining sentences in sexual offence cases can present challenges for 
sentencers. The judge must, at the same time, give reasons which acknowledge the impact 
of the offence on the victim, determine the objective seriousness of the offence and take 
into account any mitigating factors, without seeming to minimise the crime’s gravity. 
Reasons are important in all cases. But they are particularly important in sex offences cases, 
which are often under-reported15 and demonstrate high rates of attrition throughout the 
criminal justice process.16 Accordingly, clear and persuasive sentencing reasons are 
particularly important, given the message they can send to other victims that reporting is 
worthwhile.  
 
 
The National Jury Sentencing Study 
 
This paper presents findings from the second stage (Survey 2) of a multi-stage, mixed-
methods approach in the third Australian jury sentencing study, following on from the 
Tasmanian Jury Study17 and the Victorian Jury Study.18 The National Study19 focused on 
sexual and other serious violent offence trials with guilty verdicts and recruited jurors from 
each Australian state and territory, with the exception of Western Australia, where we did 
not receive approval to proceed.20 It also differed from the earlier two studies, by including 
a cohort of non-jurors who presented for jury service, but were not empanelled on a jury. 
Instead of participating in a trial, the unempanelled jurors were given one of ten case 
scenarios (vignettes), based on a real case.21  
 
METHOD 
 
Survey 1 began by asking respondents to indicate the sentence they considered should be 
imposed on the offender in their trial or vignette and was followed by a series of questions 
exploring views and knowledge of sentencing practice and sexual offending. The results of 
the first stage of the study and further details of the method are described elsewhere.22  
 

 
15 Australian Bureau of Statistics, Personal Safety, Australia, 2016 (2017). 
16 Inga Ting et al, “Rough Justice: How Police are Failing Survivors of Sexual Assault”, ABC News, 28 January 
2020 https://www.abc.net.au/news/2020-01-28/how-police-are-failing-survivors-of-sexual-
assault/11871364?nw=0.  
17 For an overview, see see Kate Warner and Julia Davis, “Using Jurors to Explore Public Attitudes to 
Sentencing” (2012) 52 British Journal of Criminology 593 
18 See Kate Warner et al, “Measuring Jurors’ Views on Sentencing: Results from the Second Australian jury 
Sentencing Study” (2017) 19 Punishment & Society 180.  
19 See generally Lorana Bartels, Kate Warner and George Zdenkowski, “National Research with Jurors on 
Sentences for Sexual Offenders” (2014) 26(2) Judicial Officers’ Bulletin 9. 
20 In Western Australia, an online sample was recruited instead. However, this cohort only participated in 
Stage 1 and so will not be discussed in this article.  
21 In order to reflect jurisdictional sentencing practices, a judge in each state/territory provided an indicative 
sentence for each vignette, taking into account the relevant legislative maximum and local sentencing practice. 
We were not permitted to recruit unempanelled jurors in New South Wales, so did not have any 
unempanelled participants there. 
22 Caroline Spiranovic et al, “ A National Study of Juror Views on Sentencing for  Sex Crimes in Australia” 
[forthcoming] 

https://www.abc.net.au/news/2020-01-28/how-police-are-failing-survivors-of-sexual-assault/11871364?nw=0
https://www.abc.net.au/news/2020-01-28/how-police-are-failing-survivors-of-sexual-assault/11871364?nw=0
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Survey 2, which is the focus of this article, was sent to participants who agreed in Survey 1 
to participate in Stage 2.23 In this phase of the study, empanelled jurors were sent the 
sentencing remarks from the case in which they participated. For the unempanelled jurors, 
the sentencing remarks were based on the remarks in the real case on which their scenario 
was based. The sentencing remarks informed participants of the sentence imposed and the 
reasons for it and provided the opportunity to seek participants’ views not only about the 
appropriateness of the sentence, but also about the content of the judge’s sentencing 
remarks, including their clarity and persuasiveness and the extent to which they 
acknowledged the effect of the crime on the victim. Stage 2 participants were also sent a 
sentencing booklet with information on the principles and purposes of sentencing and data 
on current sentencing practices for different offence types, including the offence from their 
specific case/scenario.  
 
The first question in Survey 2 asked: “Now that you know the sentence which the judge 
gave and having read the judge’s comments on passing sentence, how appropriate do you 
think the sentence was?” The response options were: “very appropriate”; “fairly 
appropriate”; “fairly inappropriate”; and “very inappropriate”.  

 
Participants were next asked about the judge’s reasons: “In your case/scenario, how clear 
were the judge’s reasons for sentence?” The response options here were: “very clear”; 
“somewhat clear”; “somewhat unclear”; and “very unclear”. They were also asked: “To 
what extent do you think the judge’s reasons justified the sentence in your case/scenario?”  
The response options were: “a great deal’; “a little”; and “not at all”. 

 
In relation to references in the remarks to the victim, participants were asked three 
questions. First,  “To what extent did the judge in his or her sentencing remarks, 
acknowledge any victim impact in your case/scenario?” Secondly, “Do you think the victim 
would feel vindicated by the judge’s comments in the sentencing remarks in your 
case/scenario?” And thirdly, “To what extent did the reasons for sentence in your 
case/scenario adequately take into consideration the facts/circumstances of both the victim 
and the defendant?” For each of these questions, the response options were: “a great deal”; 
“a little”; and “not at all”. 
  
Across the 127 trials for which we had responses from jurors at Stage 2, 343 people (89%) 
had heard a sex offence trial and 42 people (11%) had heard a non-sexual violent offence 
trial (mostly assault occasioning grievous bodily harm or its equivalent). Across the 10 
scenarios that were presented to unempanelled jurors, 149 of the people who participated 
at Stage 2 (93%) received a sex offence scenario and 11 (7%) received the violent offence 
scenario. 
 
 
RESULTS AND DISCUSSION 
 

 
23 Responses to the other questions in Survey 2 – including about aggravating and mitigating factors; 
knowledge and perceptions of sex offenders and sex offence sentencing; and sex offender registers – will be 
reported in other articles. 
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Appropriateness of the sentence 
 
Of the 545 participants who answered the first question about the appropriateness of the 
sentence, most thought the sentence was “very appropriate” (46%) or “fairly appropriate” 
(39%), with a minority suggesting the sentence was “very inappropriate” (5%) or “fairly 
inappropriate” (11%). When appropriateness was collapsed as a dichotomous variable,24 
namely, “very appropriate” versus “not very appropriate”, empanelled jurors (50%) were 
more inclined than unempanelled jurors (38%) to suggest that their judge’s sentence was 
very appropriate, but the difference in proportions was not significant.25  
 
The findings in relation to appropriateness of sentence are similar to the findings in the two 
earlier jury sentencing studies. In the Tasmanian Study, 45% of jurors thought the sentence 
was very appropriate and 45% thought it was fairly appropriate.26 In the Victorian study, the 
responses were 55% and 32% respectively.27 In both the Tasmanian and Victorian studies, 
there were differences between offence types. In the Victorian study, the proportion of 
“very appropriate” responses in sex offence trials (46%) was lower, compared with violent 
and other offences combined (61%). It emerged that this was because only 36% of jurors in 
cases of child sexual offences with victims under the age of 12 considered the sentence very 
appropriate, compared with 53% in other sex offence cases. Figure 1 shows respondents’ 
views on the appropriateness of the judge’s sentence by offence type (sex offence versus 
violent offence) for empanelled and unempanelled jurors in the National Study. For both 
groups of participants, views varied on the basis of the nature of the offence. Among 
empanelled jurors, 87% reported that the sentence was “very” or “fairly appropriate” in sex 
offence trials, compared with 93% for other violent offence trials. Among unempanelled 
jurors, 77% saw the sentence as “very” or “fairly appropriate” in sex offence scenarios, 
compared with 91% for violent offence scenarios (although they were equally likely to find 
sentences for violent and sex offences to be “very appropriate”).  
 
 
 
 
 
 
 

 
24 The survey items of interest were collapsed into dichotomous variables for cross-tabulation analysis of 
differences between empanelled and unempanelled jurors and between jurisdictions (e.g. Victoria and NSW vs 
all other jurisdictions). The variable “appropriateness” was collapsed into two response categories, comprising 
“very appropriate” versus “not very appropriate” (i.e. “fairly appropriate”, “fairly inappropriate” and “very 
inappropriate” combined) and questions about the judge’s acknowledgment of the victim comprising three 
response categories were collapsed into the two categories, namely, a “great deal” versus “not a great deal” 
(i.e. “a little” and “not at all” combined). The four categories for the statements about the clarity of the judge’s 
reasons for sentence were collapsed into the two categories of “very clear” versus “not very clear” (i.e. 
“somewhat clear”, “somewhat unclear” and “very unclear” combined). 
25 Statistical significance is reported at the p<0.05 level. This means that there is less than 5% chance that the 
results would be found by chance. In this paper, the term “significant” is used to refer to results that were 
statistically significant, using Chi-square tests of independence, and had a practically meaningful effect size.  
26 Warner and Davis, n 17, 97.  
27 Warner et al, n 18, 187.  
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Figure 1: Views on appropriateness of sentence by offence type (%) 

 
 
Both groups were less likely to see the sentence as very or fairly appropriate for sex 
offences against children than for sex offence against adults (84% vs 97% for empanelled 
jurors, and 75% vs 81% for unempanelled jurors).  
 
This replicates the more punitive response of empanelled and unempanelled jurors to sex 
offences than violent offences at Stage 1, where a smaller proportion recommended a more 
lenient or similarly severe sentence for sex offenders than for violent offenders (60% vs 
76%). A similar pattern applied in relation to sex offenders with child victims, compared 
with sex offenders with adult victims (76% vs 55%).28  
 
Clarity and persuasiveness of sentence 
 
Table 1 displays the level of agreement by empanelled and unempanelled jurors with 
statements about the clarity and persuasiveness of the judge’s reasons for sentence, after 
the responses had been collapsed as dichotomous variables (“very clear” compared with the 
other three variables and “a great deal” compared with the other two variables). It shows 
that the majority of both cohorts thought the judge’s reasons for sentence were “very 
clear” and that the judge had justified their sentence “a great deal”. While empanelled 
jurors were more likely than unempanelled jurors to give these responses, the differences 
were not significant. 
 
 
 

 
28 Spiranovic et al, n 22.  
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Table 1. Jurors’ agreement with statements about judge’s sentencing remarks  

  Empanelled 
Jurors 

Unempanelled 
Jurors 

 
  Count % Count % 
      
How clear were the judge’s reasons for sentence? Very clear 

 
322 84 124 77 

Not very 
clear 

63 16 38 24 

To what extent do you think the judge’s reasons 
justified the sentence? 

A great 
deal 

302 79 118 73 

Not a 
great deal 

79 21 44 27 

 
 
We were interested to see if there was a relationship between participants’ views of the 
sentencing remarks and their thoughts on the appropriateness of the sentence. We limited 
this analysis to empanelled jurors, who had experienced the trial in its entirety and received 
the full remarks. Table 2 shows that jurors who thought the judge’s reasons for sentence 
were very clear and justified “a great deal” by their reasons were significantly more likely 
than other jurors to consider the judge’s sentence “very appropriate”. 
 
Table 2. Empanelled jurors’ views on appropriateness of sentence by views on sentencing 
remarks 

  Sentence very 
appropriate 

Sentence not 
very 

appropriate 
  % % 
    
*How clear were the judge’s reasons for 
sentence? (N=380) 

Very clear 
 

55 45 

Not very 
clear 

20 80 

*To what extent do you think the judge’s 
reasons justified the sentence? (N=377) 

A great 
deal 

60 40 

Not a 
great deal 

9 91 

 * denotes that the differences across groups were significant.  
 
Whether the clarity and persuasiveness of the judge’s reasons directly influenced the juror’s 
view of the appropriateness of the sentence cannot be determined, as other factors may 
have been at play. Nevertheless, it can at least be stated that the clearer and more 
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persuasive the reasons from a lay perspective, the more likely the sentence is to be 
considered very appropriate. 
 
We wondered whether length of remarks was relevant to a lay assessment of clarity and 
persuasiveness. There is considerable difference between jurisdictions in the length of 
sentencing remarks. For example, a recent study of 100 sex offence cases in four 
jurisdictions found that remarks were shorter in South Australia and Tasmania, averaging 
under 2000 words, compared with an average length of over 3000 words in Victoria and the 
Australian Capital Territory (ACT).29 In our study, the remarks in Victoria and NSW were 
more detailed than in other jurisdictions, but we found no significant differences in jurors’ 
assessments of the remarks based on jurisdiction. This suggests that clarity and 
persuasiveness can be achieved succinctly. 
 
Acknowledgement of victim impact in sentencing remarks 
 
Table 3 shows participants’ views on judicial acknowledgment of victims. This reveals that 
most respondents thought that the judge acknowledged the impact of the crime on the 
victim “a great deal” and that the reasons adequately took into consideration the 
facts/circumstances of both the victim and defendant. However, only a minority thought 
that the victim would feel vindicated by the judge’s comments in the sentencing remarks. 
There were significant differences between empanelled and unempanelled jurors on all 
three questions. 
 
Table 3. Jurors’ level of agreement with statements about the judge’s sentencing remarks in 
relation to victims 

  Empanelled 
Jurors 

Unempanelled 
Jurors 

 

Total  

  Count % Count % Count % 
*To what extent did the judge in 
his/her sentencing remarks, 
acknowledge any victim impact 
in your case? 

A great 
deal 

242 63 60 38 302 56 

Not a 
great 
deal 

140 37 99 62 239 44 

*Do you think the victim would 
feel vindicated by the judge’s 
comments in the sentencing 
remarks in your case? 

A great 
deal 

178 47 39 25 217 40 

Not a 
great 
deal 

204 53 119 75 323 60 

 *In your view, to what extent 
did the reasons for sentence in 
your trial adequately take into 
consideration the 
facts/circumstances of both the 
victim and the defendant? 

A great 
deal 

290 76 87 54 377 69 

* denotes that the differences in percentages between empanelled and unempanelled jurors were significant. 
  

 
29 Davies, n 11, 86.  
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The fact that only a minority of respondents thought that the victim would feel vindicated 
by the judge’s comments is not surprising and reflects an acknowledgment of the difficulty 
of meeting the victim’s needs for vindication within the criminal justice system. In contrast, 
most thought the judge adequately considered the circumstances of offenders and victims. 
One possible interpretation of this result is that some respondents may not have 
understood the meaning of “vindicated” and a negative response was an easy way around 
this. However, we reject such a dismissive view of the participants, in light of the significant 
difference in responses between empanelled and unempanelled jurors, with the former 
almost twice as likely to respond that victims would feel vindicated (47% vs 25%). The 
contrast in responses between the two questions is more likely to reflect an appreciation of 
the difficulty of satisfying a victim’s justice needs in a criminal justice system that relies, as 
ours does, upon a single-process approach to do justice for victims, as well as offenders.30 
Since the 1970s, the criminal justice system has attempted to shift its focus to better 
respond to victims’ interests and needs, but it must at the same time continue to do justice 
to offenders. 
 
As noted, there were significant differences between empanelled and unempanelled jurors 
for all three questions. Specifically, the former were more likely to think that there was a 
great deal of acknowledgment of victim impact in the sentencing remarks (63% vs 38%); the 
victim would feel vindicated “a great deal” by the judge’s comments (47% vs 25%); and the 
reasons balanced offender and victim considerations (76% vs 54%). These differences are 
striking. It should be noted that the sentencing reasons given to unempanelled jurors were 
summarised and could not necessarily be compared with the sentencing remarks sent to the 
jurors, which were not changed in any way. However, the summarised version of the 
sentencing remarks sent to unempanelled jurors were more detailed than is generally the 
case in media reports, thus providing sufficient information about the offence, the victim 
and the offender for our participants to provide a considered response.  
 
The contrast between empanelled and unempanelled jurors shows the effect of additional 
information on assessments of sentencing remarks in relation to victims. Not only did the 
empanelled jurors have more detailed sentencing remarks, they had the opportunity to 
observe the victim and offender and therefore read the sentencing reasons in a much richer 
context than in the scenario provided to the unempanelled jurors. This appears to have 
made the empanelled jurors significantly more likely to think that the judge balanced the 
offender and victim considerations and to be satisfied with the extent that victim impact 
was acknowledged.  
 
Jurisdictions vary considerably in the extent to which sentencing decisions are available to 
the public. In some jurisdictions, such as Tasmania and the Northern Territory, all higher 
court sentencing remarks are published on the courts’ websites. In other jurisdictions, 
sentencing decisions of the intermediate courts (i.e., District/County Court) are not 
routinely published. In Victoria, while all Supreme Court sentencing decisions are published, 

 
30 See Nicola Lacey and Hanna Pickard, “A Dual-Process Approach to Criminal Law: Victims and the Clinical 
Model of Responsibility without Blame” (2019) 27 Journal of Political Philosophy 229, arguing that a single-
process model cannot do justice to both offenders and victims and that instead we need a dual-process 
approach to separate conceptually the needs and ends in relation to victims and offenders. 
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only significant County Court sentences are posted on the Court’s website, while District 
Court sentencing decisions in NSW are only published if the judge elects to do so.  
 
In extra-curial statements, Australian judges have frequently espoused the advantage of 
making reasons for sentence readily available to journalists and the public.31 While this 
seems to be the norm in some Australian jurisdictions, many sentencing decisions are not 
accessible to the public in others, even in Supreme Court matters. Possibly, the additional 
burden of anonymising some reasons may be an obstacle to making decisions publicly 
available, although this problem seems to have been overcome in the jurisdictions which 
routinely publish all decisions. The former Chief Justice of Victoria has argued that reasons 
for sentence should be made publicly available and should be written more simply and 
briefly, perhaps with accompanying summaries, if community understanding of sentencing 
is to improve.32  
 
Our results show the advantage of routinely making sentencing remarks available to 
members of the public. With knowledge of the offence and its effects on the victim, and 
with personal details about the offender, most lay respondents considered the sentence 
appropriate and that the reasons justified the sentence.  
 
Jurors interviewed for the Tasmanian Jury Sentencing Study very much appreciated the 
opportunity to listen to the sentencing submissions after the verdict.33 Inviting jurors to to 
watch the sentencing proceedings – taking advantage of their role as informal 
“ambassador(s) for the courts within the community” – has been suggested as a way of 
improving confidence and trust in the criminal justice system.34  This is more difficult where 
the sentencing proceedings are routinely adjourned, but jurors could be notified of the date 
of the sentencing hearing and/or sent the sentencing remarks.  
 
 
CONCLUDING REMARKS 
 
This paper presented some key findings from a national Australian study on public opinion 
on sentencing for sex offences. Notably, we found that, even for child sex offences, most 
members of the public consider the judge’s sentence appropriate and almost half of jurors 
considered it “very appropriate”. Our findings reinforce other public opinion research on 
sentencing35 and counter the common perception that sentences are too lenient. In 
addition, rather than being perceived as incoherent, with reasoning that is only accessible to 
a privileged elite, the judges’ sentencing reasons were found to be generally clear and 
persuasive. Furthermore, the fact that 40% of jurors who participated in Stage 1 of the study 

 
31 For example, The Hon Justice Virginia Bell AC, “The Role of Judicial Officer – Sentencing Victims and the 
Media’ Magistrates Courts of Victoria Professional Development Conference”, Paper presented at the 
Magistrates' Court of Victoria Professional Development Conference, July 2015, 7.  
32 The Hon Marilyn Warren AC, “Remarks on the Occasion of a Farewell Sitting in the Banco Court’, 27 
September 2017, 4.  
33 Kate Warner, Julia Davis and Peter Underwood, “The Jury Experience: Insights from the Tasmanian Jury 
Study” (2011) The Judicial Review 333, 334-336. 
34 The Hon Chief Justice Tom Bathurst, “Community Participation in Criminal Justice” (2012) 56 Law Society 
Journal 55, 57, 59.  
35 See Lorana Bartels, “Sentencing Review 2018-19” (2019) 43 Criminal Law Journal 355 for an overview. 
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were prepared to read the sentencing remarks, respond to questions about them and send 
back the survey highlights the public interest in sentencing issues and suggests that the 
effort of making sentencing remarks not only publicly available, but also clear and 
comprehensible to a lay audience, is worthwhile. However, the responses also suggest there 
is room for improvement, with a small but sizeable minority of jurors finding the reasons 
neither “very clear” (16%), nor justifying the sentence “a great deal” (21%). Increased 
judicial efforts to increase access to and the comprehensibility of sentencing remarks would 
show respect for public concerns about crime and sentencing and a willingness to engage 
with the public in the process. Similar suggestions have also been made in the context of 
discussing the rationale for aggravating and mitigating factors, particularly where the reason 
why some factors should mitigate may not be immediately apparent and there appears to 
be a mismatch between judicial and lay views of relevant sentencing factors.36 This is 
particularly relevant in cases of sexual offence sentencing, where the public are the most 
punitive and punitive attitudes are linked to a lack of knowledge about the nature of sex 
offenders and recidivism rates. In historical cases of sex abuse, in particular, it can be 
difficult for a lay audience to understand factors such as delay and old age unless they are 
clearly explained.37   
 
Acknowledging victim impact in sentencing remarks is not only important for victims; it also 
responds to the public’s preoccupation with the harm that crime does to victims and the 
political salience of victims’ interests. The difference between the empanelled and 
unempanelled jurors in the responses to questions about victim impact were striking. The 
empanelled jurors responded in the context of the experience of the trial, with a better 
appreciation of the offender and the victim and the difficulty of balancing these 
considerations. Judges are sometimes criticised for minimising sexual violence, for example, 
by suggesting that “it could have been worse”. However our findings indicate that, but the 
majority of participating jurors in this study considered that judges did manage to 
adequately consider victim and offender considerations even though most did not consider 
that a victim would feel vindicated by the judge’s comments to a great extent.  
 
Improving the accessibility of sentencing reasons and ensuring victim impact is adequately 
acknowledged should not be interpreted as meaning that this is all that needs to be done to 
engage the public in the sentencing process – that this is as far as we should go in “dealing 
the public in” or accommodating the public to address public disenchantment with 
sentencing.38 Rather, it is argued that making reasons for sentence accessible, clear and 
persuasive to a lay audience should be part of a process of what Indermaur called 
“privileging the public”; by this, he meant engaging the public at a respectful level, 
enhancing information and making sentencing practices and policy more transparent and 
accountable.39 Our findings suggest that this would not only treat the public with the 

 
36 Kate Warner et al, “Aggravating and Mitigating Factors in Sentencing: Comparing the Views of Judges and 
Jurors’ (2018) 92 Australian Law Journal 374.  
37 Kate Warner et al, “Sentencing Discounts for Delay” (2018) 42 Criminal Law Journal 22. 
38 See D Indermaur, “Dealing the Public in: Challenges for a transparent and accountable sentencing policy” in 
A Freiberg and K Gelb (eds), Penal Populism, Sentencing Councils and Sentencing Policy (Hawkins Press, 2008) 
45 and other contributions to that volume.  
39 Indermaur, n 38, 58-59.  
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respect they deserve, but would likely also increase confidence in the criminal justice 
system overall. 
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